United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 


JANUARY TERM, 1914. 


No. 2626 . 


88 


THOMAS 1). HILL, APPELLANT, 


vs. 


CHESAPEAKE AND POTOMAC TELEPHONE COMPANY, 

A CORPORATION. 


appeal from the supreme court of the district of 

COLUMBIA. 


FILKI> NOVEMBEK 20, 1013. 
PRINTED DECEMBER 5, 1013. 




Court of Appeals of the District of Coluuibia. 


JANUARY TERM, 1914. 

No. 2626. 


'I'llOM.V.S 1). HILL, APPELLANT, 

VS. 

CHESAPEAKE AND POTOMAC TELEPHONE COMPANY, 

A CORPORATION, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original. Print 


Caption. . 

Declaration. 

Demurrer. 

Demurrer sustained; cause dismissed as to Chesapeake and Potomac 
Telephone Company; judgment for defendant; appeal noted .... 

Memorandum: Appeal bond approved and tiled. 

Designation of record. 

Assignments of error. 

Clerk’s certificate. . 


1 

1 

3 

4 

5 
5 
5 
5 


Judd & Detweiler (Inc.), Printers, Washington, D. C., November 29, 1913. 












In the Court oi Appeals of the District of Columbia. 


No. 2626. 

Thomas D. Hill, Appellant, 

VS* 

Chesapeake and PotomIc Telephone Co., &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 56098. 

Thomas D. Hill, Plaintiff, 

VS- ^ 

c. J. CONLON and The Chesapeake & Telephone 

Company, a Corporation, Defendantb. 

United States of America, 

District oj Columbia, ss: 

SSSt 

ings had, in the above-entitled cause, to wit. 

^ Declaration. 

Filed August 15, 1913. 

In the Supreme Court of the District of Columbia, 

At Law. No. 56098. 

Thomas D. Hill, Plaintiff, 
vs. 

c. J. CoNLON and The Chesapeake & Potomac Telephone 
Company, a Corporation, Defendant^.. 

mi 1 • 4 -*ff D Hill sucs the defendant C. J. Conlon, 

nPthe^Che«ape.-^e & Potolnao Telephone Company, a corporation, 
r at the^Hme of the Rrievances hereinafter mentioned, and for 

for J, .gt(, the defendant, C. .T. Conlon, was, and still 

a long mprcantile business, more particularly engaged m 

is, engaged in the the furtherance of said busi- 

the ^ ^'- 1 ^ and still is. maintaining a store in the City 

orW*hin*Jton, District of Columbia, erected at about 1009 11th St., 

1—2626a 
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S. E., in the said City and l)i>uiet, a> aforesaid; that this said store of 
the defendaiil Coiiluii, ai the nine ut the eoiiiiiiission of the grievances 
hereinafter iiieiitioned, and lor a long s-i)aee of time prior tliereto, and 
still is, open to the general pni»lie for the purpose of carrying on the 
business as afore^aid, and that during the regular business hours the 
said defendant Con Ion kept the doors of his store open to the public 
and its customers to enter said store and deal with the said defend¬ 
ant; that the defendant the Chesapeake Eotomac Telephone 

2 Company did at the time of the grievances hereinafter men¬ 
tioned, and for a long space of time prior thereto, operate, 

maintain and own, and still oi)erates, maintains and owns a certain 
telephone at>paratn> erected and located in said store; that the said 
telephone was constructed, ot)eralcd and maintained b} the defend¬ 
ant the Chesapeake tV Totomac d\‘lct)honL‘ Company so that persons 
entering said store may, 14)011 the [layment of a general charge, as 
provided by the mechanical >lot machine attached to the said tele¬ 
phone, use said tclct»hone, and that the delendant Conloii had an 
agreement with, eonsentcd to and permitted the said Chesapeake & 
Potomac Telei)hone Con4)any to maintain said telephone for public 
service in the rear of said store, to be used Ijy the public upon the 
payment of the general charge lor ilie use ol said telephone under an 
arrangement or agreement with ilu‘ said delendant Conlon, and that 
it then and there became and wa.' the duty of the said defendant Con¬ 
lon and the defendant (dicsapeakc Potomac Telephone Company, 
their en4>loycer' and .'crvanis. to lia\i‘ and keep said store and the en¬ 
trance or iias.'agc way to said lclc[>lione through said store in a rea¬ 
sonably safe and j)ro})cr oondilion .-o that any person or persons en¬ 
tering said store for the conduct ol its said business, or while enter¬ 
ing and i»assing through said store to the telephone for the purpose 
of using the said telei»hone, might be i)rotected from injury to life 
or limb while there, or while using the said telei)hone, or while pass¬ 
ing to or from the >aid telephone, but notwithstanding this duty im¬ 
posed upon the said defendant.' and b(»ih of them the said plaintiff on 
or about the <)tb day of Mareli. A. D., lUlo, while in the store 

3 of the defendant Conlon. at said number as aforesaid, having 
entered said store for the puriiose of using said telephone, as 

it had been his custom to do, and not knowing of the unsafe and dan¬ 
gerous condition of the said store, which unsafe and dangerous con¬ 
dition defendants well knew, or should have known of, without any 
carelessness or negligence on the part ol the t)laintiir, while the said 
plaintiff was walking thixnigh suid store ol the defendant Conlon, to 
the telephone of the defendant Chesa{)eake Sc Potomac Telephone 
Company for the tnirpose ol using said telet)hone, said plaintiff was 
suddenly and without notice to him from the defendants or either 
of them or anyone else precipitated through an open hole in the floor 
at, about in front of the entrance to the said telephone where there 
was an open trapdoor absolutely unguarded loading to the cellar, a 
considerable di.'^tance below: that by reason of the carelessness and 
negligence of the .'^aid defendants, their emidoyces and servants in 
failing to guard or prot(‘ct the said opening, or to keep said trapdoor 
closed, or to warn the plaintiff of the said danger, which was their 
duty or its duty to do, the plaintiff received and sustained many 



CHESAPEAKE AND POTOMAC TELEPHONE CO, ETC. 
severe, dangerous and 

direct and proximate cause o delendant> ^ sepa- 

to-uit, penuaueui injury cL 

ration and ]»L‘rnianont injui> c. • • . cartilage connect- 

necl. with the .hon dor: ^ ’ rnr^ injury to 

ing or controlling the injurv to the side and 

the ’'"■"'’g''"‘}';f';,,\\7\Viurie'he hi of a d/mgerous and permanent 
4 h taner tl-nt’.’s Ihe remit of the 

is, and will he. j^ermaneut y a" the result 

long as he may live a I'''''""'*:'V'”,' ..reat pain and an- 

of the mid injuries as 'suffer in the 

guish both iihysieal and men a . 'j 1 j plaintiff’s nervous system 
future: that as the result ..f ;; I, „.ill continue to be 

has sustained such alien o>^^ ., f, rtiier result of said injuries the 

a nervous wreck, and that a. incanacitated from carry- 

plaintiff has been and \nll 'O m • p,H)kl'oei»er thereby causing 

ing on his vocation. in, m ed anV^ incur in the 

him great loss: that plaintiff u'r '' nicdical treatment in and 

future great expense for -<’'^•'7;,: I'ki’;;'t n.ierauTreh of 
about hi< endeavor to-be cuied ( f ' „ ^ working to his loss 

his suffering: that he '7f,,ture he deprived of earning his 

of $2.5. per week, and will m 1 „. ,eason of all of 

weekly stipend hy reason of ' ’S7;,7lnuiged in the sum 

the premises aforesaid he has >u J defendants besides the 

of $2.5.000, which amount he claims of the ,teten 

costs of this suit. GAKDTNER, 

BLAINE ^COPPTNGER, . 

Attorneys for Pmnttfj, 

g Demurrer, 

Filed September 9, 1913. 

-I ♦ ♦ ♦ * 

♦ ♦ ♦ 

At j f rinnr TViP rhe«apeakc &: Potomac Telephone 
Comes now the defendant. T ^ ^ ^ « ^p^t the declara- 

,.r o, 

N.,..-A™o»« th. "I '•VtSSn':.’* 

port of tlio oforoeoioo Ipirtonllv. or n, nil. ohnrcr «pon 

1. That said declaration fail . Potomac Telephone Company, 
the defendant. The Chesapea ve ^ , of bv the said defendant, 

that the injuries and ow^ed bv‘the defendant to the 

were due to the omission of an> dut^ owea . 
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plaintiff or were the result of any neglect, default, or want of care 
on the part of said defendant. 

2. That it does not charge that the said defendant was in posses¬ 
sion of the premises mentioned and descrilied in said declaration or 
that said defendant could, or did, exercise any dominion or control 
over the passageway to and from the telephone on said premises. 

3. That it does not aver that the said defendant was in {mssession 

of or exercised any dominion over the alleged trapdoor, or 

6 could, or did, control the o})ening or closing thereof. 

4. That said declaration does not aver that the said alleged 
trapdoor was opened hy the said defendant or opened in connection 
with the use of the telephone, or in the business of furnishing tele¬ 
phone accommodation. 

5. That said declaration fails to set forth or charge any cause of 
action against the said defendant. 

TUCKER, KENYON & MACFARLANB, 

E. S. BATLEY & 

H. O. MACFARLAND, 

Attomei/s for the Defendant The Chesapeake Sc 

Potomac Telephone Company. 

Messrs. W. Gwvnn Gardiner and Bo/ine Cop]unger, Attorneys for the 

Plaintiff: 

Take notice that the foregoing will he for hearing on the 3rd day 
of October, A. D. 1913. 

TUCKER. KENYON A’ MACFARLAND, 

E. S. BATLEY & 

H. G. MACFARLAND, 

Attorneys for the Defendant The Chesapeake Sc 

Potomac Telephone Company. 

Sendee of copy of the above demurrer and notice acknowledged 
this 3rd dav of September, A. D. 1913. 

W. GM^NN GARDINER, 

Atforney9> for the Plaintiff. 

7 Supreme Court of the District of Columbia. 

F*riday. October lOth, 1913. 

Session resumed pursuant to adjournment. TTon. Thos. H. Ander¬ 
son, Justice, presiding. 

Upon consideration of the demurrer of the defendant The Chesa¬ 
peake S: Potomac Telephone Company, to the declaration herein, it 
is ordered that said deTiiurrer be and the same is hereby sustained. 
Wherefore, the plaintiff by his attorney of record in open court elect¬ 
ing to stand on his declaration, it is. ordered that this cause be and 
the same is hereby dismissed as to said defendant the Chesapeake and 
Potomac Telephone Company: and it is considered that the plaintiff 
take nothing by this action as against said Chesapeake and Potomac 





CHESAPEAKE ANI> POTOMAC TELEPHOEE CO., ETC. 6 

iLTena^'o^ 

notes an appeal to the Conit of - 11 ‘ “j j. ^ Hundred Dollars 

a bond for costs is """If VifU Dollars ($50.00) 

f$100.00) ivith leave to deposit the sum ot 1 uia 

with the Clerk! in lieu of such bond. 

Memorandum. 

November 1st, 1913.—.4ppca1 bond approved and filed, 
g Designation of Recod'd. 

riled November 18, 1913. 


To Tohn D Yoiincr Esq.. Clerk of the Supreme Court, Dist. of ^b: 

Yoi^ivm please prepare the following designation as the record on 
appeal to the Court of Appeals: 

1. Declaration. 

2. Demurrer. 

4, ’No*ti^£ appeal and approval of app. bond. 

.5. This designation. ^ GWYNN GARDINER, 

Attorney for Plaintiff. 


Assignments of Error. 

1. Tn sustaining the . x there was a sign. 

1; in tlnragalt" the Chesapeake . Potomac 

Tel. Co. ^ GWYNN GARDINER, 

Attorney for Plaintiff. 

9 Supreme Court of the District of Columbia. 

TTntted States of America, 

District of Columha, ss: 4 • i 

T-v -vr Piorlr nf the Supreme Court of the District 
T. .John R. .1 forpo-oinii pages numbered from 1 to 8. 

Columbia, hereby certify '’’‘^^|"r;:.„„et'^franscript of the record, ao- 
lv>th inclusive, to be « f’’"® filed com' of which is made 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
24th day of November, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

Endorsed on cover: District of Columbia Supreme Court. No. 
2626. Thomas 1). Hill, a|)pellant, vs. Chesapeake and Potomac Tele¬ 
phone Co., &c. Court of Appeals, District of Columbia. Piled Nov. 
29, 1913. Henry W. Hodges, clerk. 




addition to record per stipulation of 

COUNSEL AND ORDER OF COURT. 


Court of Appeals of the District of Columbia. 

JANUARY TERM, 1914. 

No. 2626. 


THOM.XS I). ITII.L. AF’PEl.I.ANT, 


VS. 


CHESAPEAKE AND POTOMAC TELEPHONE COMPANY. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED MARCH 5, 1914. 


In the Supreme Court of the District of Columbia, the 4th Day of 

March, 1914. 

At Law. No. 56098. 

Thomas D. Hill 
vs. 

C. J. CoNLON et al. 

Tliis is to certify that the above-entitled suit was, on the fourth day 
of March. 1014. entered dismissed by order of the attorney for the 
])laintilV as i<> tbt‘ defendant C. .1. Conlon. 

I Seal Snia-enie Oairt of the District of Columbia.] 
rp 'f 4. R. YOUNG, Clerk, 

By ALF G. BUHRMAN, 

Assistant Clerk. 


M'o coiisont to tins boinj; inn.lo fni-t <.f the record in this ease in 

this Couit, TrCKEU. KENYON A M.\Cr.\RLAND, 

Bv llORACF (J. MACt.\RT.AND. 

lEndorsed:! No. 2626. Thomas D. Hill. Appellant, vs. Chesa¬ 
peake & Potoinae Telei>h()ne Company. 

stipulation of counsel. Court of Appeals Distnct of Columbia. 
Filed Mar. 5, 1914. Heniy W. Hod^jjes. Clerk. 
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TilOMAS D. HILL. APPELLANT. 

VS. 

CHES.\PEAKE & POTOMAC TELEPHONE COM- 
P.\NY, .-\ CORPORATION. APPELLEE. 


BRIEF FOR THE APPELLANT. 


\V. GwVNN G.\RDINr.R, 
CopriNGER. 

Attorneys for Alypcilaiit. 


FRANC. C. SHKIRY 


PRINTER, f19 lOTM STREET 
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3ln tijfp Glottrt of Appf alo of tijf Siatttfl 

of Ololumbia. 


January Term, 1914. 


No. 3626. 


THOMAS D. HILL, APPELLANT, 

VS. 

CHESAPEAKE & POTOMAC TELEPHONE COM¬ 
PANY, A CORPORATION, APPELLEE. 


BRIEF FOR THE APPELLANT. 


Statement of the Case. 

This is an appeal from a decision of the lower court 
sustaining a demurrer to the declaration as against appellee, 
the Chesapeake & Potomac Telephone Company, the ap¬ 
pellant having elected to stand upon the declaration, judg¬ 
ment was entered in favor of the appellee, the Chesapeake 
& Potomac Telephone Company. 

The declaration in this case alleges a cause of action 
against one Conlon, as well as, the Chesapeake & Potomac 
Telephone Company. The declaration alleges that the de¬ 
fendant Conlon maintained a store on 11th Street southeast, 
in this city; that the defendant Chesapeake & Potomac 
Telephone Company, built, operated and maintained a tele- 
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phone in the rear of said store, and that the telephone was 
operated through a mechanical device attached to the ma¬ 
chine providing for the deposit of the necessary toll in 
payment for the use of said telephone. The appellant had 
been in the habit of going into said store and using the 
said telephone. 

The declaration further alleges that just in front or about 
in front of the booth of the telephone there was a trap 
door which was unknown to the appellant, but was known, 
or should have been known to the appellee The Chesa¬ 
peake & Potomac Telephone Company, and the said Con- 
Ion, the co-defendant, and that the said trap door was up 
and was unguarded, and that while the appellant was using 
due care in attempting to enter the said booth to use said 
telephone, he fell through the said open trap door, and re¬ 
ceived injuries which are of such nature as to incapacitate 
him for work in the future. The defendant, the Chesa¬ 
peake & Potomac Telephone Company demurred to this 
declaration upon several grounds, but it was urged at the 
trial that the appellee, the Chesapeake & Potomac Tele¬ 
phone Company was not liable for the injuries received 
because it could or did not exercise any dominion or control 
over the passageway, and this position was sustained by the 
Court, and this appeal taken therefrom. 

ARGUMENT. 

The assignments of error are based upon the ruling of the 
court in this regard, as appear upon page 5 of the record. 

The court below relied upon the Sullivan case which is 
reported in 142 U. S. Sup., page 735, being the case of 
. Sullivan vs. New York Telephone Company. We main¬ 
tain that the Sullivan case is distinguishable from the case 
at bar and does not decide the point involved here for de- 
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cision. In the Sullivan case the court will observe that 
the telephone was placed in the store under a ease wi 
the owner of the store, the owner of the store 
to pay the telephone company a percentage of the o s 
collected by him, the owner of the store, the telephone com¬ 
pany having no authority over the telephone except 
the purpose of inspection, repairing or removing the tele- 

arier .he t.™. of .he .pee«.n.. The,, ie nothoeg 
in the record to show whether the telephone was public 
and maintained at the expense of the telephone company 
or the lessee, and whether or not the repairing was to be 
done at the cost of the lessee, or whether it was constructed 
at the cost of the lessee, whereas m the case at bar the 
owner of the store had absolutely no control over the tele¬ 
phone whatever, the tolls were collected by the telephone 
company; the telephone was operated, constructed, owned 
and maintained by the telephone company, and the only im 
terest, if any, that the owner of the store m the case a 
had in the telephone, was that he was to receive a per¬ 
centage of the money collected by the telephone company 
Tor the use of the space occupied by it. the telephone com- 
ham. In the case at bar we submit that under the allega- 
tions of the declaration the situation is no different m law 
than if a portion of the rear of the store had been rented 
for a stipulated rental by the Chesapeake Ife Potomac Tde- 
phone Company, with operators there to ® 

collected from the persons who used the telephone, 
fore can it be successfully urged upon this court by the 
telephone company that because they rented ^ 

of the store, and invited all persons to come to their tele 
phone and use it, to then say that because they only 

L rear portion of the store they were not responsible or 
the injuiT received to one of their customers when he 
injury was received at the very connecting point between t c 
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store and the booth used by the said telephone company ? 
The law, as I take it, is well settled that 

*^the owner or occupant of land, who, by invitation ex¬ 
press or implied, induces or leads others to corne upon 
his premises for any lawful purpose, is liable in dpn- 
ages to such persons—they using due care—for injur¬ 
ies occasioned by the unsafe condition of the land or its 
approaches, if such condition was known to him and not 
to them, and was suffered to exist without timely no¬ 
tice to the public who were likely to act upon such 
invitation.” 

•• 

The above is a head note by Mr. Justice Harlan in an 
opinion delivered by him in the case of xvlartha J. Bennett, 
administratrix, vs. Louisville and Nashville Railroad Com¬ 
pany, in 102 U. S. Supreme Court Reports, on page 577, 
and the court in its opinion on page 579 says: 

“The facts disclosed by the pleadings, and by the de¬ 
murrer conceded to exist seem to bring this case with¬ 
in the rule, founded in justice and necessity, and il¬ 
lustrated in many adjudged cases in the American 
courts, that the owner or occupant of land, who, by 
invitation, express or implied, induces or leads others 
to come upon his premises, for any lawful purpose, 
is liable in damages to such persons, they using due 
care, for injuries occasioned by the unsafe condition 
of the land or its approaehes, if such condition was 
known to him and not to them, and was negligeiitly 
suffered to exist, without timely notice to the public 
or to those who were likely to act upon such invita¬ 
tion.” 

Many cases are cited in support of this decision both by 
American courts and English courts, and the court having 
set them out in great length in its opinion I will not incum¬ 
ber the record with a detailed statement from them. 
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I take it, therefore, that the question before the court 
would be whether or not the allegations as contained m 
the declaration are sufficient to bring this case within the 
rule thus laid down by Mr. Justice Harlan in the case jus 

The declaration charges in the following language ( •, 

2 ) I 

“That the defendant, the Chesapeake & Potomac 
Telephone Company, did, at the time of t g . • 
hereLfter mentioned, and for a long space of time 
pHor thereto, operate, maintain and ovvn, and still 
operates maintains and owns a certain device, operated, 
Sd and located in the said store; that the said tele- 
Ee was constructed, operated and 
^the defendant the Chesapeake & Potomac Telepho 
Company so that persons entering said store n«y, 
the payment of a general charge as provided by the 
mectenical slot machine attached to the said telephone, 
Eaid telephone, and that the defendant ^nlon. had 
an a'Teement with, consented to, and pe 
v/rhl^aneake & Potomac Telephone Company to 
rniS said telephone for public service in the rear 
7S";£l,SeX b, Ud b, lb. public upon 
rnent of the general charge for the use of ^aia te 
phone under an agreement or a^angement with the 

said defendant Conlon. 

The declaration further alleges that the appellant 

to sioto of fb. »d 
the accident, having entered s'^ld 
nose of using said telephone, as it had been his 

Z m kbowing of to. d.ng.r«o. cond...». 
he fell into a trap door at a point m front of the en 
trance to said telephone. 

In the opinion in the New York case the court ®aid tlwt 
no authorities precisely in point had been oun > " 

submit that this case necessarily comes within the prm- 



ciple laid down in the Bennett case which holds in effect 
that when the invitation is extended to the public it is the 
duty of the person extending said invitation to see that 
those who attempt to avail themselves of the invitation are 
not injured in so doing, and we respectfully submit that 
judgment in the lower court should be reversed. 

Respectfully submitted, 

W. Gwynn Gardiner, 
Baune Coppinger, 

Attorneys for Appellant. 
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from a judgment of the Supreme Court of the I^st^ ot 
Columbia sustaining a demurrer of the S' 

oeake and Potomac Telephone Company, to t p 
TediatL and dismissing the appellant’s satd declaration 

as to appellee. 
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The record discloses that the appellant, Thomas D. Hill, 
brought an action at law against the appellee, the Chesa¬ 
peake and Potomac Telephone Company and C. J. Conlon, 
and the allegations of the declaration are substantially as 
follows: 

At the time of the happening of the accident, March 6, 
1913, the defendant Conlon maintained a store at No. 1009 
11th Street, S. E., in the city of Washington, and was there 
engaged in the business of selling liquors and cigars and 
that during business hours the defendant Conlon kept the 
store open to the public to enter the same and deal with him 
(R., pp. 1-2); that the appellee, the Chesapeake and Poto¬ 
mac Telephone Company, maintained and owned a tele¬ 
phone apparatus located in the rear of the said store so that 
persons entering the store might upon payment of the gen¬ 
eral charge as provided by the mechanical slot machine at¬ 
tached to the telephone use the telephone, and that said tele¬ 
phone was so maintained under an arrangement or agree¬ 
ment with the defendant Conlon and that the duty was im¬ 
posed upon the defendants to keep the store and entrance 
and passageway through the store to the telephone in a rea¬ 
sonably safe condition (R., p. 2) ; that on March 6, 1913, 
the appellant while in the store of the defendant Conlon, 
having entered there for the purpose of using the telephone, 
as it had been his custom to do, fell through a hole in the 
floor where there was an open trap door leading to the cel¬ 
lar; that it was the duty of the defendants to guard or pro¬ 
tect said opening or to keep said trap door closed or to warn 
him, and failure of that duty caused the injuries complained 
of (R., pp. 2-3). 

To the declaration of the appellee, the Chesapeake and 
Potomac Telephone Company, interposed a demurrer which 
the court below sustained (R., pp. 3-4). 

The demurrer raised the question that the declaration 
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failed to set forth or charge any cause of action ** 

appellee, the Chesapeake and Potomac Telephone Company, 

for the following reasons: nn««s- 

1. That it did not charge that the appellee was m posses 
sion of the premises mentioned and described m t e ec ara 
tion or that it could or did exercise any dominion or co 
trol’over the passagewayfand from the telephone on said 

**T¥hat it did not aver that the appellee was in posses¬ 
sion of or exercised any dominion over the alleged trap 
door or could or did control the opening or closing thereof. 

3 That the declaration did not aver that the ^ 

was opened by the appellee or opened f nh^nt 

use of the telephone or the business of furnishing telephone 

accommodations. 

Argument. 

The demurrer to the declaration and errors assigned, 
present the broad proposition whether or not the declara ion 

states a cause of action against the appellee. 

An examination of the declaration discloses that the only 

averments of fact therein in respect to the 
that the appellee constructed and maintained a telephoM 
in the rear of the store of the defendant Conlon o 
used by the public during the hours which the defendant 
Conlon should keep his store open to his customers and in 
defendant Conlon’s store near the place where the td^ 
phone was located was a trap door which was open 
not opened by appellee, at the time of the a^cideirt 
and that the appellant, while walking through the store 
the purpose of using the telephone, fell through the own¬ 
ing and sustained injuries. There is no alleption that 
the appellee was in possession of the store or that it could 
or did exercise any dominion or control over the passage- 



way to and from the telephone on the premises. Neither 
is it averred that the appellee did or could exercise any con¬ 
trol over the opening or closing of the trap door, or that it 
was opened by the appellee or opened in connection with the 
use of the telephone or the business of furnishing telephone 
accommodation. These allegations are not made, nor could 
they have been made in view of the incontrovertible facts in 
respect to the relation sustained by the appellee to the de¬ 
fendant Conlon and to the premises on which the telephone 
was located. Indeed, the specific averment of the declara¬ 
tion is that the defendant Conlon owned, maintained and 
was in possession of the store, and that while in Conlon’s 
store the appellant was hurt. There was no allegation that 
the appellee was in possession of the store, nor can any in¬ 
ference be drawn from the facts set out in the declaration 
that it could have possibly exercised any control over any 
part of the store. The telephone was simply installed on 
the premises without the right to appellee to in any wise 
control any part of the premises. There was no advertise¬ 
ment of the existence of the telephone, no sign pointing the 
way to it, and the conclusion is that only the initiated could 
or did know that it might be used by frequenters of the 
store. 

“The duty of defendant must be shown by a state¬ 
ment of facts from which the duty follows as a matter 
of law. A mere general allegation of the existence of 
such a duty is insufficient, and such general allegation 
is a conclusion of law.’* 

29 Cyc., 567, and cases cited. 

In what respect can it be said that the appellee was neg¬ 
ligent ? It is true that the averment is that the appellee was 
charged with the duty of keeping the store or passageway 
to the telephone in a safe condition; yet it is equally true, as 




plainly slated in the declaration, that another had the ex¬ 
clusive control of the store, including the entrance and pas¬ 
sageway to the telephone. It is also stated that a duty was 
imposed upon the appellee to keep the trap door closed, yet 
it plainly and unmistakably appears that the appellee had 
no authority or power to interfere with the right of the 
owner of the premises to open or close the trap door when¬ 
ever the exigencies of the business required him to do so. 

In Sullivan vs. New York Telephone Company, 142 N. 

Y. Supp., 735, the court had before it the very question pre¬ 
sented in the case at bar. The facts in that case were that 
the plaintiff while passing along 42d Street observed the 
usual “blue bell” sign, so-called, for public telephone in the 
window on the street or ground floor of No. 3 East 42d 
Street in New York City, occupied by one Barr as a store, 
and she entered for the purpose of telephoning, and after 
using the telephone and while passing to the desk of the 
cashier to pay the charge she stepped in an opening in the 
floor within a few feet of the telephone, caused by one of 
Barr^s employes lifting the trap door, and she thereby sus¬ 
tained injuries. The telephone was installed pursuant to a 
request in writing from Barr, in which he stated that he 
desired that the company establish at his store “a public 
telephone pay station,” and under the terms of the agree¬ 
ment between Barr and the company, the company was 
entitled to 80% of all tolls charged by it for messages from 
said station; that the company should have access to the tele¬ 
phone at all reasonable hours for the purpose of inspecting, 
repairing and removing the line, instrument or other equip¬ 
ment, etc. 

The court in its opinion holding that there was no liabil¬ 
ity on the part of the telephone company, said: 

“There is, however, no basis for a recoveiy against 
the telephone company. It was not in possession of the 
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premises and although it shared with the defendant 
Barr in the profits arising from the use of the tele¬ 
phone, it was in no manner interested with him in the 
use of the premises, which were in his exclusive posses¬ 
sion with the exception that the company reserved the 
right of access to the telephone for the purpose of re¬ 
pairs or removal. The trap door was not opened in 
connection with the use of the telephone or in the busi¬ 
ness of furnishing telephone accommodations to the 
public in which Barr and the company were jointly in¬ 
terested. It was opened solely in conducting the busi¬ 
ness of the defendant Barr as a dealer in shoes by one 
of his employes to obtain access to the basement where 
shoes were stored with a view to exhibiting stock there¬ 
in stored to the customer.” 

It will be observed that the facts in the Sullivan case pre¬ 
sent a stronger case for the plaintiff than the facts in the 
case at bar, in that in said case there was a *‘blue bell” sign 
notifying the public of the existence in the store of a “pub¬ 
lic telephone,” while in the case at bar there was no sign 
and no advertisement of the presence of a telephone and only 
customers or frequenters of the store could or did know of 
its existence. 

The distinction is sought to be made by the appellant in 
his brief between the Sullivan case and the case at bar on 
the ground that in the Sullivan case the telephone company 
received a percentage of the tolls, i. e., 80%, while in the 
case at bar the record does not disclose whether or not the 
telephone company received all or a part of the tolls. The 
fact that in the Sullivan case the telephone company was 
entitled to eighty per cent of the tolls while in the case at 
bar the record is silent on the question of the percentage of 
the tolls to which the appellee was entitled, whether all or 
a part, does not differentiate that case in the slightest from 
the instant case. In principle, if there is no liability on one 
in a given case who receives eighty per cent of the profit of 
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an enterprise, surely there can be no liability on the p 
of one who under like conditions receives all the profits ari^ 
ing from such enterprise. In the Sullivan case t e cou 
did not attempt to make the distinction which Ae appel¬ 
lant seeks to draw, but held that the plaintiff could not re¬ 
cover against the telephone company on the ^ound that 
the company was not in possession of the premises and al¬ 
though it shared with the occupant of the store in the profi 
arising from the use of the telephone, it was in no manner 
interested with him in the use of the premises which were 
in his exclusive possession, ♦ ♦ ♦ and that the trap oor 

was not opened in connection with the use of the telephone, 
or in the business of furnishing telephone accommodations. 
So in the case at bar the appellee had no control over Ae 
premises, which were in the exclusive possession of the de¬ 
fendant Conlon, the occupant of the store, and the trap oor 
was not opened in connection with the use of the telephone 
or in the business of furnishing telephone accommc^ations. 

The facts in the Sullivan case present a strong similarity 
to the facts in the case at bar, and the principle there de¬ 
cided is the identical principle involved in this case, an 
accordingly it is submitted that that case is decisive of the 


C21SC Et bs^r. ^ 

In Mead vs. Ph. Zong Brewing Company (Colorado, 
1908), 95 Pac., 284, a case strikingly analogous to the c^ 
at bar, the facts were that the plaintiff sustained injuries 
by being thrown down in falling from a trick staircase in a 
saloon. He sued the saloon keeper. Hall, and the brewing 
company. The brewing company had a mortgage on the 
fixtures and agreement that Hall should sell only its beer, 
and also had its signs on the saloon. Hall leased the pra¬ 
ises and the Government license was in Hall s name, but 
the city license was in the name of the brewing company. 

The court held: 
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“The brewing company was not the lessee of the 
premises and had no control thereover whatsoever. 
* * ♦ In short, it appears that the saloon was 

his, conducted by him, and that the brewing company 
had no control whatever over the premises on which 
the plaintiff was injured. A person is not responsible 
for injuries sustained by another through a device 
which he has neither constructed nor maintains and 
over which he has no control. In order to render per¬ 
sons jointly liable for a tort it must appear in some 
way that it was the result of their joint action or joint 
neglect of duty.’^ 

In that case it will be seen that the court rested its de¬ 
cision on the ground that in the absence of control over 
the premises, no duty is imposed on any one and the con¬ 
sequences of injury suffered by one going on the premises 
cannot be visited on a person who has no control over such 
premises. 

The principle decided in that case is applicable to the 
case at bar. The record discloses that the appellee had no 
control whatever over the premises, which were in the ex¬ 
clusive possession of the occupant of the store, and had no 
control or dominion over the trap door which was on the 
premises of the defendant Conlon. 

In the case of Martha J. Bennett, administratrix, vs. 
Louisville & Nashville Railroad Company, 102 U. S. Su¬ 
preme Court Reports, p. 577, 26 L. Ed., 235, cited by ap¬ 
pellant in his brief, page 4, the circumstances are quite dif¬ 
ferent from those presented by the instant case. The facts 
in the Bennett case are succinctly stated by the court at 
page 238, Law Edition, as follows: 


“This is the case of a traveler, going upon a way 
which had been constructed and was maintained by a 
railroad company, in part for its own benefit and profit. 
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to be used by all, without distinction wh^eswed for 
purposes of business, to pass to and from 
par^s wharf-boat, moored at an established landi g 
upon a public navigable river. The deceased when >n- 
j^ed, was using the premisp for some of ^ ^ 
purposes for which they had been ^ 

which they had been, so to speak, dedicated y 
owner. They were so situated, with reference to the 
river, and were so occupied and controlled by the com¬ 
pany as not only to invite their use by the ^ 

in a sense, to compel those haying business at the river 
landing, to abandon such business, or, in '‘s 
tion to pass over the route through the shed de^t. It 
was! theKfore, the plain duty of the 
such precautions, from time to time, as ordina^^ ewe 
and prudence would suggest to be necessapr for the 
safety of those who had occasion to use the premises 
for tL purposes for which they had been appropriated 
by Se LSiany, and for which, with its knowledge 
and permission, it was commonly used by the public. 

It is to be noted that “both the wharf and the lot were 
owned by and were under the 

railroad company,” the defendant in the suit, and that the 
railroad company (the defendant) had erected and main¬ 
tained upon such lot in front of the wharf-boat a large open 
shed depot.” It was in this depot, constructed mainteined 
and controlled bv the defendant on land owned by the de¬ 
fendant, that the plaintiff was injured. Defendants ex¬ 
clusive control and dominion over the premises upon which 
the plaintiff was injured were admitted. There was but one 
question in the case, namely, the character in which plain¬ 
tiff used the said premises, ». e., was he a business visitor, 
a licensee, or a trespasser? 

In the instant case the premises where plaintiff was in- 

iured were maintained (R.. p. D by Conlon. we« 

Conlon’s (R., p. 2). And there is no allegation of fact Aat 
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the telephone company exercised, or could exercise, any 
dominion or control over said store or any part thereof. It 
is only certain telephone apparatus that is alleged to have 
been constructed, operated, and maintained by the tele¬ 
phone company in an agreement with said Conlon in said 
store for public services. The allegation that it was the duty 
of the said defendant Conlon and the defendant telephone 
company to have and keep said store and the entrance or 
passageway to said telephone through said store, in a rea¬ 
sonably safe and proper condition so that any person or per¬ 
sons entering said store for the conduct of its said business, 
or while entering and passing through said store for the 
purpose of using the said telephone, might be protected from 
injury to life or limb while there, or while using the said 
telephone, or while passing to or from the said telephone 
(R., p. 2) is only the pleader’s conclusion of law, a conclu¬ 
sion that involves the alleged principle that one is responsible 
to third parties for the condition of the premises of which 
one is neither the owner nor the occupant and over which 
one neither exercises nor can exercise dominion or control. 
For such a position as this no support is lent by the case of 
Bennett vs. Louisville & Nashville Railroad Company, supra, 
nor by any other adjudicated case. There can be no neglect 
without a duty, and no duty without the power and control 
necessary to discharge it. 

In Chapman vs. Rothwell, 1 El. B. & E., 168, cited in the 
Bennett case, supra, at page 237 L. Ed., the declaration spe¬ 
cifically charged “that the defendant was in possession and 
occupation of a brewery office and passage.” It was in this 
said passage that the plaintiff fell through the trap door, 
in the floor of that passage. 

The law we believe to be correctly stated in the quota¬ 
tion from the Bennett case on page 4 of appellant’s brief; 
but that law thus stated is not applicable to the case made 
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And he is deemed to be in possession and control of common 
hallways and stairways in such a building and is liable for 
injuries from defects therein to one lawfully coming there. 
Elliott vs. Pray, 10 Allen, 378; Looney vs. McLean, 129 
Mass., 33; Nash vs. The Minneapolis Mill Company, 24 
Minn., 501. 

The allegation that defendant was in control of the prem¬ 
ises is essential. 

“To render a complaint for injuries caused neg¬ 
ligence in the condition or use of property sufficient it 
must show that such property was owned by or in pos¬ 
session or control of the defendant.” 

29 Cyc., 566. 

Thus in an action for injuries received by plaintiff from 
falling down an unguarded elevator shaft a complaint alleg- 
ing the defendant was a tenant in possession of the second 
floor of the premises but failing to aver that plaintiff met 
his accident on the second floor, did not state facts suf- 
cient to constitute a cause of action. Detviller vs. Rolled 
Plate Metal Co., 97 N. Y. Sup., 419. 

If Not in Control Not Liable. 

In the construction of a building where plaintiff was 
injured, defendant city desiring a hall for its use, entered 
into an arrangement with the owners of the land whereby 
the city, with others, was to complete the upper story of the 
building, keep the same in repair and was then to be a part 
owner of such upper story. The city had no interest in 
the land on which the building stood or in the lower story 
or any control over the building or the basement where the 
injury happened, and it was held that no liability attached 
to the city on the ground of ownership. El Paso vs. Causey, 

1 Ill. App., 531. 



The equitable owner not in occupation or control of the 

c Lt liable for injuries caused by defects in the 
premises is not liaDie lor n j A'jn q 7 kh V 97 

* oc r'lirrv VS Dorr, 210 Mass., 430,97 N. •, 

below be affirmed. B. F. Macfarland, 

Charles Cowles Tucker, 

J. Miller Kenyon, 

Edward S. Bailey, 

Horace G. Macfarland. 

■fnr Abb^llcC. 





